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COMMENT ON RECENT CASES 467 

Common Carriers: Limitation of Liability: Acceptance of Receipt. 
— Section 2176 of the California Civil Code provides that the consignor 
by accepting a bill of lading or a written contract for carriage with 
a knowledge of its terms assents to the limitation stated therein upon 
the amount of the carrier's liability when the value of such property is 
not named. The California District Court of Appeal for the First Dis- 
trict has recently held in the case of Curtis v. United Transfer Com- 
pany 1 that the mere acceptance of a receipt given by a baggage trans- 
fer company at the time of the shipment of freight constitutes assent 
within the intendment of this section, even though the shipper does not 
read or have actual knowledge of its contents. 

The English courts early held that a carrier could limit his liability 
by a mere posted notice brought to the attention of the shipper, 2 but 
this rule has been abrogated in England by statute 3 and clearly is not 
the law anywhere in this country at the present time. 4 However, the 
United States Supreme Court 5 and the great majority of the state 
courts, have long held that a limitation contained in a bill of lading or 
in a receipt partaking of the nature of a bill of lading is binding on a 
shipper who accepts the document without objection, even though it 
appear that the shipper did not have actual knowledge of the presence 
of the limitation in the paper he was accepting. The United States 
Supreme Court has very recently declared its adherence to this doctrine, 
holding that it must prevail with respect to interstate shipments by 
virtue of Section 20 of the Act to Regulate Commerce, which super- 
sedes conflicting local statutes or decisions. 7 And this rule is not un- 
reasonable, for the dual character of the bill of lading, constituting not 
only a receipt for the goods, but also a contract embodying the terms 
upon which the carrier undertakes the transportation service, has long 
been recognized. Accordingly, the shipper cannot wilfully be blind and 
plead ignorance of that which his self-interest required providing him 
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to know. 8 In a few of the states statutes have been enacted providing 
either that the liability of a carrier may not be limited at all, 9 or that 
if limited, it may be accomplished only with the assent of the shipper, 
signified by his signature to the bill of lading. 10 Outside of these 
jurisdictions where the question is controlled by statute, New Jersey 
and Ohio are the only states u which do not conform to the rule that 
acceptance of such a contract as a bill of lading imports assent to a 
limitation of value contained therein. 

In the principal case the court draws a distinction between the facts 
under consideration and those presented in the case of Merrill v. Pacific 
Transfer Company. 12 In that case the receipt was given to a traveller in 
exchange for baggage checks, and the court held that it was for the 
jury to determine whether the facts should have informed a prudent 
traveller that the document which he received was a contract rather 
than a mere voucher to enable him to trace his property. It was 
reasoned that the knowledge required by section 2176 could be satisfied 
as well by the constructive notice defined by Section 19 of the Civil 
Code as by actual knowledge of the limitation. In its conclusion the 
court is supported by a well-defined line of New York cases known as 
"Baggage Express Cases." 13 But the Curtis case again follows the 
ruling of the New York courts 14 in holding that the doctrine of the 
"baggage express" cases does not apply where the property is itself 
delivered to the express company for transportation, for then the 
paper received in return is equivalent to a bill of lading and falls within 
the general rule that a shipper accepting it has such constructive notice 
of its contents that he is estopped to deny his assent to the limitation 
contained therein. Irrespective of the merits of this distinction upon 
fundamental principle, it is clear that the exception established in 
Merrill v. Pacific Transfer Company is a narrow one, and that the 
principal case is properly referred to the general rule. 

R. W. M. 
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